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“Virtual Legality: The Use and Reform
of Military Justice in Brazil,

the Southern Cone and Mexico”

By Anthony W. Pereira

Introduction

"It is therefore an absurd extravagance in some philosophers to assert that all things are
necessarily just which are established by the civil laws and the institutions of nations. Are then
the laws of tyrants just, simply because they are laws?"

--Cicero [Marcus Tullius Cicero, 104-43 BC]
  From The Laws quoted in Knoles and Snyder 1951: 148.

Where crimes are judged is an important issue for democracy. Since courts are charged with

the responsibility of enforcing citizens' rights, the particular jurisdiction of different courts - and

the recent record of those courts in upholding rights - fundamentally affects democratic

citizenship. While several recent studies have recognized the importance of courts to democracy

(Cohen and Arato 1992; Domínguez and Giraldo 1996; Holston and Caldeira 1998; Linz and

Stepan 1996; O'Donnell 1997; Stotzky 1993), few have looked at the history of specific courts in

upholding or denying certain kinds of rights. This paper does so by looking at military courts.

Throughout the world, military courts are the venues of choice for political leaders anxious to

deal quickly and punitively with troublesome political opponents, dissidents, or suspected

criminals. In Nigeria, Peru, Pakistan, Paraguay, and Egypt, to name only some recent examples,

cases that would ordinarily have been heard in civilian courts were transferred to military justice

because of their political importance, and defendants were usually found guilty.i While

convenient for the rulers of states, most military courts contain serious deficiencies in terms of

their composition and procedures, deficiencies that can make them, in many instances, a form of
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"virtual legality" - consistent with the rule of law in appearance, but not in substance.ii

Considering the frequent failure of these courts to uphold the individual rights of citizens and

military personnel, and to maintain minimum standards of fairness, why are they not more often

the object of reform movements, especially in light of the global invocation of human rights,

democratization, and the reform of the state?

This paper argues that in fact military justice is often the subject of political controversy and

the object of reform. It proposes that two variables in particular are crucial in influencing the

source, strength, and outcome of reform movement—past uses of military courts against

civilians, and the strength of the military as an autonomous actor vis-a-vis civilian actors (see

Table 1).iii I argue that where virtual legality in military courts has been widely practiced against

civilians, coalitions to reform military justice are likely to be largely civilian in make-up. Where

virtual legality has been largely practiced within the military itself, on the other hand, calls for

reform are likely to come mainly from junior officers and enlisted personnel within the armed

forces themselves. Successful reform of military justice is likely only when the military has

suffered some kind of political reversal that weakens its bargaining position, while at the same

time, civilian leaders can assure top military officers that reform will not undermine basic

principles of military hierarchy and discipline.

This paper illustrates the argument with reference to Argentina, Brazil, Chile, and Mexico.

All recently democratized or democratizing regimes, these cases show the tremendous diversity

of currently-existing institutional compromises designed to draw the line between "military" and

"civilian" judicial spheres, and the provisional and contested nature of these compromises.iv This

diversity is particularly apparent in Latin America, where military regimes ruled in most

countries as recently as twenty years ago, and conflicts over military prerogatives are fairly

recent and still occurring. These cases show that the salience of military justice to contemporary

debates about citizens' rights transcends regime type. Military justice, at one time or another, has

become the object of political conflict in all four cases, even though three (Argentina, Brazil, and
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Chile) recently experienced military rule, while the fourth (Mexico) has a long history of the

military's constitutional subordination.

The cases discussed here differ by outcome. Only in Argentina was the jurisdiction of

military justice recently altered so as to definitively exclude civilians in peacetime, rigorously

subject military courts to civilian review, and try the non-military crimes of military and police

personnel in civilian courts.v In Mexico, in contrast, crimes of a non-military nature committed

by members of the armed forces are tried in military courts, which are not fully subject to

civilian review. Brazil and Chile have the broadest military court jurisdiction. There, civilians are

subject to military justice, civilian courts have limited review powers over military courts, and

non-military crimes by both police and armed forces personnel are tried in military courts. In all

three of the latter countries, small groups of lawyers, human rights activists, and military

personnel have argued that the current formation, jurisdiction, and procedures of military justice

violate the rule of law and represent unacceptable authoritarian enclaves within the state.

The arguments against existing systems of military justice used by these reformers are varied.

They include the fact that in military justice, active duty personnel (who often have no legal

training) do the judging. The consequent lack of separation between the courts and the military

as a hierarchical institution does not permit the security of tenure, independence, and impartiality

that is supposed to give judges their unique ability to judge. Furthermore, the distinctive

composition, procedure, and jurisdiction of military tribunals (which often includes civilians

accused of non-military offenses) creates a special court system that violates the principle of

equality before the law. While military courts are often defended as vital instruments of military

discipline and necessary venues for the consideration of special kinds of crime, critics allege that

they allow the military's top brass to wield immense power over their subordinates and society at

large, while preserving corporate privileges for themselves (Mera Figueroa 1998). The intensity

of this critique in Brazil and Chile stems in part from the past use of military courts as an arm of

authoritarian repression in each country, while in Mexico, the increasing role of the military in

internal security operations has put additional pressures on military courts. In all three countries,
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military justice is an unresolved issue in the struggle to "democratize" democracyvi, representing,

not a first-order problem of democratic survival, but a second-order problem of the quality of

democracy.vii

Why was the jurisdiction of military courts substantially reduced in Argentina in 1984, but

not in Brazil, Chile, or Mexico?

The rest of this paper will focus on this comparative question. In Section I, I describe the use of

the military courts under authoritarian rule in Brazil and Chile, and how subsequent democratic

transitions quelled the offensive use of the courts for purposes of political repression without

greatly reforming the courts' composition, jurisdiction, or procedures. In Section II, I look at the

contrasting case of Argentina where, unlike Brazil and Chile, reforms that extensively reduced

military prerogatives in the judicial sphere were carried out immediately after the transition. In

Section III, I highlight the case of Mexico, where recent protests against military justice have

come mainly from within the armed forces themselves, due to the defensive use of military

courts. Finally, the conclusion offers these cases as examples of a larger phenomenon, that of the

endurance of and changing justification for special courts for distinct categories of individuals.

TABLE 1: Factors Influencing Outcomes in the Reform of
Military Justice in Argentina, Brazil, Chile and Mexico

Country Use of military
or special
political courts
to try civilians
under prior
regime

Strength of
military in
democratic
transition

Source of
reform pressure Outcome

Argentina yes low civilian major reforms
(1984)

Brazil yes high civilian minor
reforms(1996)

Chile yes high civilian minor
reforms(1991)

Mexico no high military (with
some civilian

major reforms
not likely (1999)
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suport)

TABLE 1: Explanation of column headings

Use of military courts against civilians under prior regime:
Approximate number of defendants tried in military or special political courts (in each case where data is available,
the majority are civilian):

Argentina (military regime of 1966-73): 300+
Argentina (military regime of 1976-83): 350
Brazil (military regime of 1964-85): 8,000+
Chile (military regime of 1973-90): 6,000+
Mexico (PRIista regime of 1929-?): n.a.

Strength of military in transition:
Low: failure of military to constitutionalize rule, weak bargaining power of military due to poor performance in
government and strong opposition (Argentina)

High: successful constitutionalization of military rule, high capacity of military to direct transition due to more
successful performance in government and weaker opposition (Brazil and Chile);historic constitutional
subordination of military to civilian authority, with increasing recent autonomy due to military's role in public
security matters, including anti-guerrilla and anti-narcotrafficking operations (Mexico)

Outcomes:
Minor reforms of military justice (Brazil and Chile): civilians and police subject to military court jurisdiction, many
common crimes of military and police subject to military court jurisdiction, partial insulation of military justice from
review by civilian judiciary. "Ratcheting up" of powers of military justice under authoritarian rule without
subsequent, commensurate "ratcheting down" after democratic transition.

Major reforms of military justice (Argentina): civilians and police excluded from military court jurisdiction, most
common crimes by military personnel excluded from military court jurisdiction, high involvement of civilian
judiciary in review of military court cases. "Ratcheting up" of military justice under authoritarian rule "ratcheted
down" below the level of the status quo ante during the democratic transition of 1984.

Major reforms of military justice unlikely (Mexico): military justice likely to retain broad powers to try and punish
military personnel in accordance with article 13 of the 1917 Constitution. Common crimes by military personnel
often tried in military courts, although civilians and police generally excluded. Demands for abolition of military
justice by a small group of junior officers unlikely to be met.

I  Military Courts and Authoritarian Rule in Brazil and Chile
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Both the Brazilian and Chilean military regimes were profoundly concerned that their actions

were legitimized by constitutional and legal rules. In the Brazilian military coup of 1964, the

coup leaders vacillated between justifying their acts on the basis of the existing constitution of

1946, on one hand, and proclaiming a new "revolutionary" legality, based on institutional acts

that they unilaterally decreed whenever convenient (Costa Couto 1998). In Chile, the prior

constitution was suspended, and military edicts (bandos), decreed by the military junta,

superseded all previous legality (Garreton et al. 1998). Both regimes later promulgated new

constitutions (in 1967 and 1969, in Brazil, and 1980 in Chile) that gave the executive broad

powers and legalized much of the repression carried out in the name of national security. In the

early years of both regimes the military high command functioned as a kind of legal Deus ex

machina that made any notion of real constitutionality chimerical. These years were marked by

the apparent paradox of a profusion of edicts, laws, and constitutional amendments

accompanying an unprecedented exercise of arbitrary and unchecked power. The extent to which

the subsequent authoritarian constitutions really bound the new rulers is a subject of some debate

(see, for example, Barros 1996). Suffice it to say that given the weakness of other centers of

institutional power in these regimes, most notably the legislature and judiciary, the degree of

ambiguity around and discretion allowed by such documents was considerable.

Military justice served as a complement to the arbitrariness of authoritarian rule at the micro

level. Military courts were not created by the recent "bureaucratic-authoritarian" regimes in

Brazil and Chile. In both countries they are the oldest element of the judicial system, tracing their

lineage back to the pre-Conquest systems of martial justice of Spain and Portugal. Similarly, the

application of military justice to civilians was not new in either country.viii However, both the

Brazilian military regime of 1964-85 and the Chilean regime of 1973-90 oversaw an

unprecedented expansion of the use of military courts for purposes of internal repression against

civilian opponents. This "ratcheting up" of the power of these institutions, and the alteration of

laws to give legal underpinning to their repression, were conscious acts of the leaders of the

military regimes.ix
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The use of military courts under authoritarian rule can only be understood in relation to the

whole gamut of repressive practices of these regimes. In both Brazil and Chile, the "war against

subversion" entailed a fundamental restructuring of relations between the government, the courts,

and security forces -a restructuring that left important institutional inheritances for subsequent

democratic regimes. In both countries, the military regime's repression included four distinct

tactics: extra-legal activity by the security forces; repression that was legally authorized by the

executive through special orders, decrees, and other measures; legal prosecutions in military

courts; and legal prosecutions in civilian courts.x In both Brazil and Chile, a trial in a military

court was only one of many possible fates for a political prisoner. The exact number of such

trials and their defendants is difficult to ascertain precisely. We know that some 6,000 political

prisoners, the vast majority civilian, were tried in "war-time" military courts in Chile from the

Pinochet coup to 1978 (Barros 1996: 131), when the regime designated the courts as "peace-

time" courts, subjecting them to slightly different rules, but many thousands more were tried

after that, right up until the end of the regime. We also know that 7,378 people were tried in

Brazilian military court cases appealed to the second level (the Superior Tribunal Militar, or

Superior Military Court) between 1964-1979 (Pereira 1998: 43), but this is also not the whole

universe of cases, as all cases not appealed at the first level are not represented, nor does this

figure include the thousands of individuals called to testify in military-police inquiries who were

never prosecuted.

For our purposes, what is important is that prosecutions on this scale involved a large,

bureaucratic-judicial machine, controlled by the military, entrusted with rooting out unacceptable

ideas and actions from the population.xi The amount of information processed by the courts,

provided by police, military, and intelligence agencies, is astonishing and impressive. The most

private thoughts and beliefs were often relevant to these trials, which ran the gamut from the low

politics of local acts of graffiti and protest to attempted assassinations of the president.

Frequently, defendants were asked to demonstrate their loyalty to the regime, or at least their

lack of loyalty to the opposition and their non-membership in banned organizations, by
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furnishing statements of friends, colleagues, and patrons. In effect, they had to prove that they

were not guilty of subversion. The reach of the courts into the lives of its citizens represents the

extent to which state power was refined and increased under authoritarian rule. The courts

routinely relied on confessions extracted by torture, and were not embarrassed to convict

defendants for activities that had not in fact been illegal when they were committed.

The military courts, despite their obvious inquisitorial nature and frequent injustices, seem to

have affected the nature of repression under military rule at the micro level. In neither country

can it be said that the courts effectively restrained the actions of the security forces in the first

instance. They were not independent nor impartial enough to serve as a shield against the state's

initial use of extra-legal violence against individuals, as a judiciary under a rule of law is

supposed to. For this reason, I have characterized them as exercising a "virtual legality" that

attempted to rationalize a prior, arbitrary use of power by the state. However, they sometimes

provided an indirect, second line of defense against further lethal violence against individuals

charged with crimes. By recording and recognizing those prisoners being prosecuted, the courts

provided a mechanism which lawyers - those few willing to take such cases - could use to let the

regime know that the prisoners' fate was of concern to the outside world, and thus protect them

from arbitrary execution. Secondly, by recognizing a role for these lawyers, the trials in the

military courts granted some space - small though it was in many instances - for opponents of the

military regime to use the regime's own legality to defend individual human rights and dissenting

ideas.xii It would not be an exaggeration to say that, during the darkest days of the repression in

both Brazil and Chile, defense lawyers for political prisoners, under the umbrella of the

churches, represented a sort of civil society in embryo, the seed for a future, more pluralistic

society that in large measure had been obliterated by the fear of state violence.

It would be a mistake to see these trials as the mere mechanical application of authoritarian,

statist conceptions of national security. National security laws were, in general, incredibly vague

and open to interpretation, and were interpreted radically differently in different times and

places. Court documents from both countries reveal the surprising, contradictory, often tortured



9

logic of military court judges wrestling with the competing claims of the state and individuals, of

arguments based on an organic, absolutist, conservative world-view and those derived from more

modern, liberal notions of individual rights. The latter has been seriously underestimated by

many observers of this period. As Adelman writes in a slightly different context, we must take

the liberalism of these military regimes seriously (Adelman 1998). Doing this, and tracing the

tension between liberal and more statist conceptions of law in the trials, by no means implies that

these courts were impartial, apolitical, or equal to the standards then achieved by the civilian

judiciary, let alone some ideal standard of the rule of law.xiii

Table 2 summarizes some of the similarities and differences between the operation of

military courts under the Brazilian and Chilean political regimes, based on samples of cases from

both countries. In Brazil, the acquittal rate was surprisingly high: 54 percent in the first level of

the system, the regional military courts.xiv Acquittal rates varied widely from one state to the

next.xv The average prison sentences were relatively slight: 79 percent of those convicted

received 4 years or less. The death sentence was decreed in only four instances, and in each case

the person was not executed. Furthermore, the Superior Military Court frequently overturned

convictions and lowered sentences in its rulings. In my study of forty Superior Military Court

cases, I found an acquittal rate of 60 percent and an average sentence that was 28 percent lower

than that of the lower courts.xvi

Table 2
Comparison of Political Trials in Military Courts

in Brazil (1964-79) and Chile (1973-88)

Brazil
Sample Most common

charge
Acquittal
rate

Severity of
sentences

Death penalty

257 cases, 2,109
defendants

Membership in
banned
organization

54% 0-4 years: 79%
>4-15 years: 14%
>15-30 years: 7%

4 defendants (all
commuted to 30
years)
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Chile
Sample Most common

charge
Acquittal
rate

Severity of
sentences

Death penalty

406 cases, 2,689
defendants

Violation  of
arms control
laws

12% 0-4 years: 46%
>4-15 years: 31%
>15-life: 7%
exile: 16%

21

Sources: Arquidiocese de São Paulo (1985b), Arzobispado de Santiago (1990).

The figures above are from data sets derived from collections of military court cases, compiled by human rights

organizations, extracted from the total universe of cases. While the samples are not random, they were compiled to

be broadly representative of regions, types of charges, time period, and type of defendant. For more information on

these data sets, please contact the author. (Percentages in the column labelled "Severity of Sentences" for Brazil is

based on 238 cases, due to lack of information for some cases.)

This picture contrasts with data I have compiled on 406 military court cases in Chile

involving 2,689 defendants between 1973 and 1988.xvii Unlike the Brazilian cases, which took

up to two years from the time an inquiry began until a sentence was reached, and which could be

appealed to a higher level (a process that usually consumed another two years), the Chilean trials

in the consejos de guerra en tiempo de guerra (so called "war-time" military tribunals, in

operation between 1973 and 1978) usually took far less time than their Brazilian counterparts

and could not be appealed. (The Chilean Supreme Court refused to exercise its constitutional

right to review these cases.) The latter therefore resembled much more closely the rapid court-

martials of stereotypical military justice. In these cases, only 12 percent of the defendants (334 of

2,689) were acquitted - or less than one quarter of the rate in the Brazilian trials. The death

penalty was decreed and carried out in the cases of 21 defendants, and sentences were generally

more punitive than in Brazil.xviii In general, acquittal rates varied much less from region to

region than they did in Brazil.xix The picture of Chilean military justice that emerges from these
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cases is one of a disciplined, efficient machine moving against opponents of the new regime with

quick, intimidating trials - part of a forceful, reactive military coup in contrast to the deliberate,

pre-emptive style of repression of the Brazilian military regime. The Chilean regime's use of the

courts seems to have been harsh, centralized, and relatively consistent, exhibiting a relatively

high degree of power over civil society and "stateness". The Brazilian military regime, by

contrast, seems to have been more lenient, more inconsistent, and in some ways more arbitrary;

the power of the center was mediated through regional power holders in ways that made legal

repression more complicated and unpredictable.

 Regardless of the differences between the courts in the two regimes, defense lawyers in both

systems faced the necessity to be strategic in their arguments. However much they and their

clients disapproved, on moral or ideological grounds, of the military regime and its methods, the

lawyers almost always preferred technical arguments to political ones. Denying that their client

committed the alleged actions or belonged to the banned organization, or arguing that the

particular law invoked did not sanction the clients' specific actions were almost always preferred

by the defense lawyers to political defenses. On the other hand, the military regime sought to use

the lawyers' attempts at contesting the state's actions to legitimate the courts - to argue that they

were fair, scrupulous in the application of the law, and judicious (which they usually were not).

Defenders of the regime even sought to use defense lawyers' praise of the military courts (often

made, no doubt, for instrumental reasons in defense of their clients) as proof of the regime's

adherence to the rule of law. For example, a member of Brazil's Superior Military Court quoted a

prominent defense lawyer Heleno Fragoso in an article in 1987:

"Transferring to military justice the judgement of all political

crimes and instituting, later, a draconian national security law of

antidemocratic inspiration, it was thought that military justice

would function with revolutionary criteria, applying the law with

an implacable severity. This is not what happened. Due to the

democratic formation of its judges, convinced that justice is made
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in the name of the people and for the people, we always had the

law applied according to criteria of justice, and not to attend to the

supposed conveniences of national security, mistaken for the

security of the dominant political power"

(quoted in Gomes de Almeida 1986/87: 25).

Whether intended or not, the result of these kinds of statements was to grant sustenance to the

regime's claims that the military courts reflected traditional standards of legality and gave

adequate consideration to individual rights, and not just the claims of the state for "order" and

"security". The trials in the military courts, then, created a kind of "official story" of the regime's

repression in which state violence was portrayed as having been administered within a rule of

law. The supporters of the military regimes, at the same time that they sought legitimacy by

invoking this official story, did not want it to be carefully scrutinized, and did everything in their

control to keep the trial records closed to the public.xx That is because the records revealed, not

the myth of official legality, but a harsher picture of the systematic use of torture and a lack of

respect for basic human rights.

However, the trials allowed defense lawyers to perform important work that had four key

effects. First, it made conditions a little better for political prisoners than they otherwise might

have been. Second, it generated considerable knowledge about how the security forces actually

worked, generating the most important archives of military regime repression in Brazil and Chile

available today. Third, the defense lawyers used the regimes' own hypocritical invocation of

legality to pressure for greater respect for human rights. Finally, their work generated the basis

for the contemporary critique of military justice as an authoritarian enclave within the judiciary.

Despite the power of this critique, the ample jurisdiction of military courts to prosecute

civilians and provide a corporatist legal venue, separate from civilian courts, for military and

police personnel was left broadly intact after the democratic transition in both Brazil and Chile.

While jurisdictions remained roughly the same, the role of the courts changed under civilian

regimes. Under military rule, the courts had been used offensively, to repress individuals and
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groups deemed threatening to authoritarian order. After the transition, the courts' widespread use

for political repression ended, and they were primarily used defensively, to protect police and

military personnel accused of human rights abuses against civilians.xxi

An adequate understanding of the position of the military on the issue of military justice is

difficult to obtain. Some of the negotiations during the transition were secret, and their substance

awaits uncovering by future historians.xxii In Chile, the record is a little clearer than in Brazil,

because the negotiations over the Cumplido Laws, passed at the beginning of the Aylwin

government in January 1991, have left a record of what was originally proposed, and what was

finally passed into law. These laws modified somewhat the jurisdiction of military justice,

transferring some crimes to civilian courts, but were far less extensive than originally envisaged.

Most of the proposed changes were blocked by the military and its supporters in Congress. In

Brazil, in contrast, it took far longer for any reform to be produced. It was not until 1996, eleven

years after the end of military rule, that cases involving military personnel charged with

attempted or actual intentional homicide (homicidio doloso) were transferred from military to

civilian courts.xxiii

However, the relatively broad jurisdiction of military justice is still in place in Brazil and

Chile, and it remains a potential instrument of any government that deems itself vulnerable to

political or criminal threats to the established order. (An example of a recent use of military

courts, first to fight terrorism and now criminal suspects, with grave consequences for human

rights and due process, is Fujimori's Peru.)xxiv Furthermore, existing definitions of military

crime create invidious distinctions between common crimes affecting the interests of the military

and police and those that do not, on one hand, and common crimes committed by military and

police personnel and civilians, on the other  - in each instance applying different courts with

different procedures, compositions, and penalties to each set of crimes.

Why has this outcome occurred, despite democratic transitions that produced substantial

institutional change in other realms? My argument is that the strength of the military in the

Brazilian and Chilean transitions, combined with more recent political dynamics,  explains this
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outcome. The first factor requires little elaboration, as it is commonly recognized that the

Brazilian and especially the Chilean transition was marked by a high degree of military control

over the process. The second factor refers to the fact that civilian politicians after the transition

noticed the low salience of military court reform in electoral politics, and this  provided them

with incentives to accommodate themselves to the situation. My explanation therefore combines

what Kaufman calls the political sociology and rational choice approaches (Kaufman 1999: 33-

34). While the former accounts for the normative preference for broad military court jurisdiction

in both countries, the latter identifies the particular matrix of incentives that leads politicians to

accept the status quo. The result of this combination of forces is the "ratcheting up" of military

justice under military rule without its subsequent "ratcheting down", the endurance of a partially

militarized judiciary beyond the authoritarian regime itself. This is an authoritarian legacy that

endures despite considerable institutional change in other parts of the state, and which affects the

rights of thousands of citizens every year.

The Brazilian and Chilean cases suggest the generalization that the ways in which

authoritarian regimes manipulate the laws and courts, not just at the macro level (for example, in

suspending or altering constitutions, issuing decrees, purging the judiciary, and so on) but also at

the micro level (as in the prosecution of individual dissidents and opponents) had consequences

for the subsequent politics of these regimes. In hindsight, we can see that changes in military

court jurisdiction in Brazil and Chile represented "critical junctures", moments of institutional

transformation that are unlikely to be reversed even after years of civilian rule.xxv

II Explaining the Exceptional Case: Argentina

The ample and relatively unchanged jurisdiction of military justice in post-transition Brazil

and Chile is not necessarily the norm in Latin America. In Argentina, where a military regime

ruled from 1966-73 and again in 1976-83, military justice was significantly reformed after the

1983 transition. Its jurisdiction was limited strictly to military personnel (unlike in Brazil and
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Chile), all cases in it could be appealed to civilian courts, and the latter also had the right to hear

military court cases if military justice did not make a decision within a certain time limit. (This is

how the trial of the junta leaders ended up in civilian court in 1985.) Furthermore, the police are

not subject to miliary court jurisdiction, as in Brazil and Chile, but must answer to civilian

courts. What accounts for this distinctive outcome?xxvi

An adequate explanation must begin with the military regime of 1966-73. This regime of

1966-73 suffered a progressive crisis of legitimacy, with increasingly combative opposition from

various sectors of society. After the May 29-30 1969 Cordobazo, a violent student-worker

protest, the military regime embarked upon a project of conciliation and, eventually, extrication.

In the last government of this regime, that of General Lanusse, a special court - the Cámara en lo

Penal de la Nacion (National Penal Court) was created on May 28, 1971 to prosecute political

opponents, who were increasingly engaged in armed actions.xxvii This court, which consisted of

three judges in each of three separate chambers, all located in Buenos Aires, was authorized to

try defendants accused of certain specified crimes committed anywhere in the nation.xxviii For its

creators in the military regime, the National Penal Court by-passed the often slow and politically

unreliable provincial court system by creating a speedy, specialized, centralized court staffed by

judges with known pro-regime sympathies. In the two brief years of its existence, the so-called

"Cameron" (big court) or "Cámera del Terror" (court of terror) convicted over 300 people

accused of various politically-motivated crimes. While civilian in nature, the Cameron served the

same purpose that military courts did under the Brazilian and Chilean military regimes - the

repression of  opponents and dissidents in politically controlled venues.xxix 

However, the Cameron was a temporary solution whose results were not enduring, due to the

failure of the military regime to consolidate itself. During its existence, the Cameron was

severely criticized by regime opponents, some of whom argued that it was unconstitutional.xxx

The opposition saw it as a farce, a politically manipulated tribunal to severely punish people who

were enormously popular, who in some sense represented the aspirations of a majority or at least

a plurality (in this case, the Peronists) who were being proscribed by a military dictatorship. This
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was also the view of the military courts held by the opposition in Brazil and Chile, but unlike the

latter two cases, in Argentina, regime opponents were strong enough to eventually annul the

virtual legality of the military regime.

In 1973, the Lanusse government completed its extrication project by arranging elections in

which Juan Perón was forbidden to take part. This resulted in the March 11 election of a loyal

Peronist, Hector Cámpora, under the slogan "Cámpora to the government, Peron to power". On

the day of Cámpora's inauguration, May 25, there were tremendous popular celebrations of the

end of seven years of military rule. That evening, crowds of tens of thousands of people gathered

in front of the Devoto Prison in Buenos Aires and the Rawson Prison in Chubut and forced the

release of over 300 political prisoners.xxxi The National Congress subsequently authorized this

fait accompli by passing - on May 27, 1973 - an amnesty law for all political prisoners convicted

under the military regime.xxxii On the same day, the Congress also dissolved the Cameron,

ending this brief period of judicial repression.xxxiii Cámpora ultimately served little time as

president, resigning on July 13, 1973, paving the way for new elections won by Juan Peron.

The end of a predominantly legal strategy of repressing dissent, however, gave way to an

increase in clandestine state violence, as well as a corresponding increase in the violence of the

armed left. One of the targets of the latter was Jorge Quiroga, a former judge in the Cameron,

who had played a prominent role in judicially whitewashing the Navy massacre of political

prisoners in Trelew in August of 1972.xxxiv Under Peron, the death squad Triple-A began its

shadowy existence. Later, under Peron's successor, his wife Isabel Perón, the Army developed

harshly repressive policies in Tucumán Province in 1975 that basically sanctioned

disappearances as a way of dealing with the "subversives". This developed into a national policy

after the military coup of March 24 1976.

The Argentine junta created by this coup made a far more radical break with legality than the

Brazilian or Chilean military regimes. On the first day of the coup, the Supreme Court, the

Attorney General's office, and the provincial high courts were purged. At the same time, "all

other members of the judiciary were suspended from duty. All judges, whether newly appointed
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or confirmed in their posts, had to swear to uphold the articles and objectives of the `process'

instigated by the Military Junta" (Argentine National Commission on the Disappeared 1986:

386). In addition, about 90 defence lawyers linked to the thousands of people detained by the

coup makers were kidnapped and presumed killed between March and December of 1976, while

more than one hundred lawyers were imprisoned, and a larger number went into exile. Regime

leaders were open about their need to circumvent legal restrictions. General Tomás Sanchez de

Bustamente stated in a Rosario newspaper "La Capital" on June 14, 1980, that "There are judicial

norms and standards which do not apply in this instance...everything has to be enveloped in a

cloud of silence" (Argentine National Commission on the Disappeared 1986: 413).xxxv

The evidence strongly suggests that the turn towards a policy of widespread disappearances

by the military in 1976 was, at least in part, inspired by the military's frustration at the failure of

its earlier, more judicial strategy of repression under the Lanusse government. While many

members of the military, or at least those who considered themselves to be "hard-line", were

pleased by the performance of the Cameron during its brief period of existence, they were

dismayed that the court's work was so quickly overturned after the end of the military regime.

The disappearances, then, were to some extent the result of the military's weak hold on power -

under more consolidated regimes such as Brazil's and Chile's, legal strategies of repression could

be carried out with more confidence in their durability. Another factor in the Argentine regime's

decision seems to have been a desire to avoid the costs of public repression, costs demonstrated

in the case of Chile after the 1973 coup.

This interpretation is confirmed in an essay by Acuña and Smulovitz, where they state that in

September 1975 the Army decided "that the coming repression was to be predominantly

clandestine. Furthermore, it was to be used not only to neutralize but to physically exterminate

all militant opposition, regardless of whether suspected opponents were involved in armed

struggle. This decision was reached in order to foreclose the possibility that subsequent civilian

governments might later release opponents to the regime who could then return to generate a

counteroffensive, as had been the case in the 1973 democratic opening (Acuña and Smulovitz
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1997: 98). A different source - a confidential State Department cable dated September 1980

(reprinted in Guest 1990: 430-435) - also attributes the Argentine military government's practice

of disappearances to its belief that courts "would simply let the terrorists go" and the fact that

"the military does not have full confidence in the future" (Guest 1990: 433).xxxvi

Sources from within the Argentine military itself confirm the view that the unsuccessful

experience of legal repression under Lanusse influenced the military's decision to launch the

dirty war. Retired General Héctor Rodríguez Espada wrote in the Revista Militar, the official

magazine of the Argentine armed forces, the following in 1997:

"The irresponsible amnesty approved unanimously by both houses of the legislature,

liberating all the condemned subversives, the dissolution of the court that judged them [the

Cámara en lo Penal de la Nacion] and the abolition of the legislation that permitted this to be

done, represented the defection of the judicial power, such that the armed forces were left

obliged to resolve the war without its assistance, preventing them from doing so fully within the

law, as had been done up to that moment" (Espada, 1997: 25).xxxvii

Argentina thus represents a distinctive path of state repression that, under the military regime

of 1976-83, largely bypassed the courts (military or otherwise) as a venue for repressing

dissidents and opposition. One source alludes to some 350 defendants tried in military courts in

this period, but the vast majority of the state's repressive actions against individuals were

completely extra-judicial. After the end of military rule in 1984, this flagrant violation of legal

norms provoked a widespread sense in Argentina that something had to be done to restore the

rule of law. The weakness of the military in negotiating the transition during an economic crisis

and after the Malvinas debacle gave civilian reformers the opportunity to significantly shrink the

scope of military justice, so as to go beyond even the status quo ante that had existed before the

last two military regimes. (This reform, among other things, took all crimes by civilians out of

the jurisdiction of military justice).xxxviii At the same time, the military was assured that the

reform would not affect basic norms of discipline and hierarchy within the armed forces.
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Because of Argentina's distinctive history, the perception of the problem of authoritarian

legalism and the challenge of constructing a rule of law is different there than in Brazil and

Chile. In the latter two countries, debates about historical memory essentially revolve around

those defenders of the regime who argue that repression took place within the rule of law, and

those opponents who argued that it did not. Especially in Chile and to a lesser extent in Brazil,

the authoritarian regime's legality is the basic framework of the democratic regime. In the area of

military justice, for example, military court decisions under authoritarian rule still have legal

standing and appear on former defendants' records.xxxix Argentina's break with legality in 1976

was such that historical memories and current realities are very different. Almost everyone seems

to recognize that the illegality of the last military regime was a "mistake", but the nature of this

mistake differs tremendously among those making the analysis.

Members of the military, for example, seem to regret the abandonment of legalistic tactics

rather than the repression itself. A retired naval captain, for example, observed that:

"There were groups within the armed forces that wanted to use military courts. But the

decision had to be made at the highest level...They did not decide to impose military executions,

as they did in Chile. If this had been done, judge with military courts and condemn with military

courts, it would have rapidly discouraged the subversion, or it would have escaped across the

border, as happened, for example in Chile. Therefore...military officials could have signed orders

for executions after the trials. Some commanders adopted the solution of the disappearances, and

what this did was eliminate the evidence [of the killing]...I, personally, believe that with a

military situation like the Chilean, there would have been a resolution [of the conflict] without

problems. And there he is, Pinochet, still governing, leading his forces, this is a result of the

solution. It was considered here but...the permission was lacking."xl

On the other hand, former opponents of the military regimes, with the wisdom of hindsight,

recognize that the virtual legality of the Lanusse government was far preferable to the dirty war

of the next military regime. Ernestina Storni, a court employee during the Lanusse government,

when asked about the Camara, recalled that "knowing what occurred later, it was almost a rule of
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law...there were rules of the game".xli It appears that a wistful appreciation of the relative

benefits of legal rules is an ironic legacy of the Argentina experience with repression. This

appreciation, while not absent in Brazil and Chile, is far more muted there and, especially in

Chile, the authoritarian regime's legalism is seen as a terrible constraint on democracy, rather

than a saving grace.

This renewed Argentine appreciation for law suggests a  possible paradox: extreme violation

of law by the state may grant an opportunity to reformers to substantially modify state

institutions after regime change, an opportunity denied to reformers emerging from more

legalistic authoritarian regimes. (Conversely, authoritarian legalism that grants some rights to

political prisoners, and is more respectful of human rights than more extreme forms of state

repression, may produce institutional inertia that survives after the transition.) Where

authoritarian regimes at least partially succeed in covering state violence with the mantle of

legalism, institutional change may be doomed to greater continuity and gradualism. This, at any

rate, is what the comparison between Argentina, Brazil, and Chile suggests, and there may be

historical precedents for such a distinction.xlii

Does this mean that Argentina now enjoys a greater capacity to construct a democratic rule

of law than Brazil or Chile? The question cannot be answered in an analysis of the narrow realm

of military justice. It should also be observed that opportunities for institutional reform do not

guarantee success, a lesson that is painfully apparent in post-authoritarian regimes around the

world. Suffice it to say that the spectacle of civilians being judged in military courts in peace

time and of police personnel being judged for crimes against citizens in military courts -

everyday occurrences in Chile and Brazil - cannot be seen in Argentina.

III Military Courts Under Civilian Rule: Mexico

The Mexican case illustrates that by looking at legal issues, and specifically the role of

legalism in the repression of political opposition and dissent, comparative political scientists can
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use a useful analytical tool that cuts across conventional regime types of authoritarianism and

democracy. Under most regimes, certain kinds of political opposition and dissent are deemed to

be illegitimate and are repressed. Some regimes, however, are very careful to make this

repression appear to conform to existing standards of constitutionalism and legality - hence

"virtual legality" - while others, such as the Argentine regime of 1976-83, are not. This

distinction has consequences for the kinds of activity and arguments oppositions choose to

engage in, as well as the legacies of these regimes.

Mexico, unlike the three preceding cases, has a civilian regime in which the dominant party,

the PRI (Partido Revolucionário Institucional, or Institutional Revolutionary Party) has ruled for

seventy years and had a stable relationship with a constitutionally subordinate military. Article

13 of Mexico's 1917 Constitution specified a narrow scope for military justice, excluding

civilians, although some Mexican jurists point out that in this article the military did retain the

right to try its own personnel in peace time, as well as during war.

Recent reforms in Mexico have greatly affected the organization of the judiciary. In 1995, the

Zedillo administration enacted an important package of measures that included granting the

Supreme Court the authority to strike down unconstitutional legislation; conceding to the Senate

a larger role in the selection of judges; establishing a Federal Judicial Council to administer the

courts; and de-linking the electoral courts from the executive branch, transferring them to the

federal judiciary (Tejado 1999). However, military justice was conspicuously absent from these

reforms, despite the fact that military courts continue to receive some high-profile cases

involving alleged human rights abuses. For example, in Jalisco state Army soldiers detained and

tortured some twenty people on December 14-15, 1997, one of whom was killed. The case was

tried in a military court where, human rights activists worried, the accused were unlikely to be

seriously punished (Human Rights Watch 1999: 120). This and other cases reinforced the

perception among some members of the public and political elite that the Mexican military,

increasingly deployed in anti-insurgency, anti-narcotrafficking, and public security operations
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throughout the country, was interested in preserving the broad jurisdiction of military justice in

order to allow abuses against civilians by its personnel to go unpunished.

On the other hand, criticisms of military justice from within the armed forces themselves

began to surface. The argument here was that the closed, corporate world of the military courts,

while tending to allow impunity in cases involving mistreatment of civilians, allowed officers to

impose draconian punishments on their subordinates, thus reinforcing the superiors' privileges

and power. On December 18, 1998, fifty-one uniformed junior officers led by Army Lieutenant

Colonel and Doctor Hildegardo Bacílio Gomez marched in Mexico City. Releasing a "Manifesto

to the Mexican Public" signed by the CPCP - Comando Patriótico de Concientizacion del Pueblo

(Patriotic Command for the Consciousness-Raising of the People), the protesters issued several

demands and political opinions, including the demand that military justice be abolished, and that

an ombudsman be appointed to adjudicate cases involving breaches of discipline and law in the

armed forces.xliii The protestors alleged violations of human rights and the abuse of power by

senior officers in the military, and said that minor infractions of military discipline were treated

as crimes in the military courts.

The march had a significant impact within Mexican political circles, as it was an

unprecedented controversy involving the armed forces. In the words of political analyst Roderic

Camp, the march was a "wake-up call for the military that it can't keep suppressing dissident

opinions".xliv Some politicians from the opposition PRD and PAN parties, as well as human

rights activists, expressed sympathy and support for the marchers.

Bacílio Gomez, the leader of the march, said that he only wanted to make public the lack of

democracy and human rights within the armed forces. He asked for the release of General

Gallardo, who had been sentenced to two fourteen-year sentences in 1993 after writing an article

saying that an independent ombudsman should monitor human rights abuses in the armed forces.

While Amnesty International describes General Gallardo, who is still in prison, as a prisoner of

conscience, the Army top brass says that he was convicted of the misuse of public funds,

destruction of army property, and illegal enrichment. Such charges and counter-charges clouded



23

the issue brought up by the protestors, and leaders of the armed forces pointed out that most of

the marchers were on trial in military courts, some of them for serious offenses, and that their

protest was obviously self-interested.

The military high command reacted harshly to the protest, despite discussions of the need for

reform of military justice in the Mexican media. Eight protesters were arrested and prosecuted

for sedition and insubordination, while the others were discharged from the military. Bacílio

Gomez himself went into hiding soon after the march, but on March 17, 1999 he was arrested in

Pachuca by federal military police and faced charges of sedition, insubordination, conspiracy,

defamation of the Army, and desertion. The military's leaders seem to feel that his protest and

declarations threatened the sina qua non of the military - rigid discipline and hierarchy. They

apparently consider it necessary to imprison him for a long time, as they have General Gallardo.

Given the closed and rather secretive world of military justice, it is unlikely that the full details

surrounding his case will be disclosed to the public.

What is interesting about the Mexican case is how it differs from its counterparts in Brazil

and Chile. In the latter two countries, military justice was extended beyond the confines of the

armed forces under military regimes to prosecute civilians. Courts designed for the barracks were

applied to society, turning the whole country, in the words of one Brazilian critic, into a

barracks.xlv This, in turn, brought civilian defendants and defense lawyers into intimate contact

with the military justice system, and once democratic transitions had been achieved, some of

these people became the fiercest critics and most effective advocates of reform of that system. In

some sense, the pressure for the reform of military justice in Brazil and Chile was a result of

military justice having been turned "inside out" - pushed into civil society by military leaders,

who then encountered civilian opponents who wanted to push back, and apply civilian standards

of human rights to military courts that had long been insulated from them.

In Mexico, the politics of military justice reform has been almost the reverse. Extensive

democratization of society and electoral politics preceded the raising of military justice as a

political issue. The scope of military justice remained largely military, but democratization
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eventually triggered protests from within the armed forces themselves. Reform pressures in

Mexico thus worked "from the outside in", as democratic movements outside the military were

seized upon by junior officers anxious to resist the perceived depredations of their superior

officers. These junior officers were joined by human rights activists who were concerned about

military justice primarily for other reasons: not because it condoned abuses within the armed

forces, but because it allowed impunity for soldiers who committed human rights abuses when

deployed against civilians.

What all three cases share in common is that substantial reform of military justice is unlikely

in all of them, chiefly because of the power of the armed forces in the present political

conjuncture. In Brazil and Chile, it is possible that in the near future reforms will exclude some

crimes committed by police personnel from the ambit of military justice. (The police are already

subject to civilian courts in Mexico.) While the power of the military in Brazil and Chile has

been sketched out in section I, some comment on the Mexican military's autonomy and power

should be made here.

There has been a certain amount of militarization of public security issues in recent years in

Mexico. While the reasons for this are largely internal, significant external support for the shift

has come from the United States government. Mexico has recently received more funding under

IMET (the U.S. military's International Military Education and Training programs) than any

other Latin American and Caribbean country in 1998 and 1999 (Human Rights Watch 1999:

118). The U.S. spent additional funds on anti-narcotics initiatives involving the Mexican military

in these years, and these programs reinforce the military's autonomous and political power. Some

analysts have spoken of the militarization of the U.S.-Mexican relationship in general, meaning

that on the U.S. side, the lead is increasingly taken by the Pentagon and National Security

Council rather than the State Department. The former institutions tend to seek military

interlocutors in Mexico and slight civilian institutions such as Congress and the judiciary. All of

this reinforces the importance within the state of the armed forces. Paradoxically, this is

occurring as Mexico's party political competition is becoming more democratic. However,
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substantial reform of military justice is unlikely except where a dramatic drop in military

influence and prestige has occurred, as happened in Argentina in 1984.xlvi

Conclusion

What do these cases represent? Political conflicts over the reform of military justice in

democratizing countries must be placed in a larger framework that includes a variety of special

courts that claim distinctive rights for certain categories of citizens. Despite the universalizing

tendencies of modern democracy, there are many examples of such fora surviving long after the

initial impetus that gave rise to their creation has subsided. The ecclesiastical courts of early

modern Europe, labor courts in many Latin American countries, and Navajo courts in the United

Statesxlvii should be set alongside military courts as examples of the insight of the "new

institutionalism" that institutions, especially legal ones, are highly resistant to change once

created.xlviii

 More specifically, military justice deserves the attention of social scientists in its own right.

Because its jurisdiction, structure, composition, and procedures affect the rights of millions of

members of the military, police forces, and ordinary citizens around the world, it is too important

a topic to be left to the lawyers, judges, military officers, and other specialists who have

traditionally dominated the literature on the subject. The organization and capacity of the

judiciary have a significant effect on the ability of citizens to actualize their rights in a

democracy (Foweraker and Landman 1997), and military justice is no exception. In all the cases

reviewed here, a small community of lawyers, human rights activists, and armed forces

personnel have pointed to serious distortions and limitations in the way military justice actually

works, suggesting that these problems frequently allow police and military violence to go

unpunished, and unfairly submit civilians to military courts where their interests clash with

members of the military corporation. These are serious limitations on democracy. Given the

acute crisis of the civilian judiciary in these countries, there is no guarantee that reform of the
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military courts will produce more justice, but it will at least be a step towards greater formal

equality before the law.

This paper has argued that under military rule in both Brazil and Chile, "critical junctures"

led to the modification of military justice in a direction that still has not been reversed under

democracy. Although military courts were complicit in massive human rights violations by the

state, this virtual legality of the authoritarian regimes still has not been entirely undone, due to

the enduring power of the military. The present structure of military courts thus represents an

authoritarian enclave in these countries. In Argentina, in contrast, the relative weakness of the

military helps account for the substantial reform of military justice there, a reform that went

beyond the pre-authoritarian status quo ante. Finally, in Mexico the military did not have a

history of using military courts against civilians. However, the growing involvement of the

military in domestic public security operations, combined with the democratization of electoral

politics, contributed to an outbreak of protest against military justice from within the armed

forces themselves. As in Brazil and Chile, the power of the Mexican military is likely to preclude

a substantial reform of military courts in the near future, an impediment that casts a shadow over

all three of these new and fragile democracies.
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i In Nigeria, a specially-arranged military court found Ken Sara-Wiwa and eight other Ogoni leaders guilty,

sentencing them to an execution that was carried out in November 1995. In Paraguay, a military court found General

Lino Oviedo, a political opponent of then-President Wasmosy, guilty and sentenced him to ten years in prison in

1998. In Peru, "faceless" military courts convicted thousands of accused terrorists in the period 1992-97 (see Human

Rights Watch 1995 and 1996); in 1998, military court jurisdiction was extended to include various kinds of ordinary

criminal offenses. Military courts in Pakistan were used to prosecute criminals in Sindh Province beginning in

December, 1998 until the Supreme Court found the use of such courts to be unconstitutional on February 17, 1999.

("Pakistan's Special Military Courts Outlawed" in Boston Globe February 18, 1999 p. A2). In Egypt, military courts

have been used to prosecute alleged members of outlawed Muslim oppositional organizations.

ii This is not to say that military justice is intrinsically inconsistent with the rule of law. Many legal scholars accept

the existence of military courts where these are limited to trying military personnel for infractions committed in the

course of their military duties. However, my point is that military courts are often used for political purposes in ways

inimicable to the ideal of the rule of law.

iii In constructing this table, I followed the method of examining combinations of causal conditions described by

Ragin 1994: 116-120.

iv I use quotation marks because the tendency to readily assume that what is military and civilian is obvious at any

given historical moment is a problem in much of the literature on civil-military relations. See Diane Davis and

Anthony Pereira eds., Beyond Warmaking: Rethinking `Armed Forces' and Their Role in Politics and State

Formation, forthcoming.

v  What constitutes a military crime varies from country to country and is often subject to interpretation. A simple

way to define it, and the sense of it that I use here, is any violation of the military penal code committed by a

member of the military that would not be a crime if committed by civilian. Such a definition links the crime to

specific military duties, including offenses such as desertion and insubordination, while excluding such crimes as

murder, torture, and robbery.

vi This term is taken from Castañeda 1993.
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vii The tendency to ignore the rule of law, and especially the ability of courts to guarantee the rights of citizens, is a

characteristic of much of the literature on democratic transition and consolidation. For a discussion of this, see

Holston and Caldeira 1998.

viii In Chile, military justice was applied to civilians during the War of the Pacific (1879-1883) whereas in Brazil,

the National Security Tribunal under Vargas was a military court from its creation in 1936 until 1937, when it was

removed from military justice and made an "independent" court.

ix Some attempts to enlarge the scope of military justice, in order to deal with what rulers' perceived as threats to

order, took place before these regimes were founded. In Brazil in 1953, for example, national security law was

altered to include internal, and not just external, threats. And in 1963, during a time of populist labor and left-wing

political mobilization under President Goulart, a military court in São Paulo attempted to prosecute two civilian

trade union leaders who had been involved in labor organizing with military personnel (see Simas 1986, a book by a

defense lawyer for political prisoners that recounts this incident). In Chile, similarly, an arms control law (Ley de

Control de Armas) was passed by Congress and reluctantly signed by President Allende in 1972. This law gave

military courts the authority to try civilians accused of possessing illegal firearms, and was used extensively under

the Pinochet regime.

x This typology was given by Roberto Garreton, former chief of the legal department of the Vicaría de la

Solidaridad, in an interview with the author in Santiago, Chile on June 23, 1998.

xi A separate but important point, whose implications cannot be explored here, is that in Brazil extra-judicial killings

were relatively few in comparison to the number of people put on trial, whereas in Chile (and later in Argentina)

they were much higher.

xii In one author's words, "the impact of legal defence before the courts of martial law lay mainly in the fact that a

significant number of lawyers had now dedicated themselves to the defence of the rights of people excluded from

society. By so doing they advanced one little step in restoring some sense of political and social community to those

persecuted, as well as to those who had rejected the violations of human rights for moral reasons...Their arguments

represented a common legal and ideological ground from which to question the legal justification of repression...".
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From Frühling 1984, pp. 358-359. I have been privileged to interview some of these lawyers in Argentina, Brazil,

and Chile, and my admiration for them has grown in the course of my research.

xiii When I speak of liberalism in the courts, I should make it clear that I refer to the abstract reasoning in these

judicial deliberations, the principles invoked to justify acquittals and convictions. The treatment of many defendants

was anything but liberal. Political prisoners were often tortured, humiliated, and hurt beyond measure by the security

forces prior to their trials. This treatment was usually ignored, excused, or even justified by judges, which must have

added insult to injury for many defendants. By focusing on the arguments made in the trials, I do not mean to ignore

the suffering that preceded them, but merely try to place them in the politics of that period.

xiv This is based on my analysis of 257 of the 707 cases appealed to Superior Military Court between 1964 and

1979 (or roughly 36 percent of the total). I thank Anne Dirsa, a then-Harvard University undergraduate, for helping

with the assembly of this data set. Another source indicates a 48 percent acquittal rate in the regional military courts

(Heinz 1992: 90). Skidmore 1988: 132 mentions a 45 percent acquittal rate for the period 1964 to 1973. I have no

idea how these figures were obtained, but the general consistency of the findings encourages a certain amount of

confidence in their accuracy.

xv In my sample, and grouping the 21 regional military courts by state, these ranged from 88 percent in the southern

state of Rio Grande do Sul, to 57 and 53 percent in Sao Paulo and Rio de Janeiro, respectively, where the largest

number of defendants were tried, to 37 and 38 percent in the northeastern states of Bahia and Pernambuco.

xvi These cases involved 204 defendants.

xvii This data comes from Arzobispado de Santiago 1990, a four-volume compilation of summaries of military court

cases in Chile under the Pinochet regime. I thank Juan Velez, a Ph.D. student at the Fletcher School of Law and

Diplomacy, for helping to compile this data set.

xviii This is not to mention those political prisoners who were summarily executed before a sentence in a military

court could be handed down or, in many cases, before a trial could even begin. While slightly over 300 prisoners

were dealt in this way in Brazil, the figure in Chile exceeds 3,000.

xix Grouping the 32 military courts by region, acquittal rates range from 10 percent in the north, to 12 percent in the

south, to 20 percent in the center. Taking the courts individually, and excluding 6 courts that convicted all
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defendants and one court (Rancagua) with an unusually high acquittal rate of 46 percent, the range is slightly higher

but still very low compared to Brazil, from a low of 2 percent in Puerto Montt to a high of 24 percent in Los

Angeles.

xx The Chilean military has never made its archive of military court trials public, claiming that it was destroyed in a

terrorist bomb attack. What is available was compiled by defense lawyers working for the Vicaría de la Solidariedad

and can be consulted in the Vicaría's archives and in Arzobispado de Santiago 1990. In Brazil, military court records

are in principal open to the public (often with restrictions, such as permission from defendants in the case), but

several attempts by this investigator, and others whom I have contacted, to obtain cases have not been successful.

The Brazilian archive that is open to the public was secretly copied by defense lawyers, coordinated by the

Archdiocese of São Paulo; see Arquidiocese de São Paulo 1985.

xxi This distinction was made by the human rights lawyer Hector Salazar in an interview with the author in

Santiago, Chile June 6, 1998.

xxii On the issue of military justice, we have nothing equivalent to the marvelous discovery of Kenneth Serbin, who

found records of secret meetings between Brazilian bishops and generals, on a variety of topics, in the period 1970-

74 (Serbin 1997).

xxiii This reform is further complicated by the fact that there are two systems of military justice in Brazil - federal

military justice for the armed forces, and state military justice for the military police (who do the day-to-day

patrolling in Brazilian cities, and who are not equivalent to the military police in the United States). The appeals

court in the federal military justice system has ruled that the law transferring cases involving intentional homicide is

unconstitutional; therefore, the law currently applies only to the state military justice system.

xxiv  For a discussion of the recent application of military justice to common crime, see "Bombardeo Contra La

Delincuencia Comun: Analisis de los Decretos Legislativos Sobre `Seguridad Nacional'" in Ideele: Revista del

Instituto de Defensa Legal (Lima) Number 108, June 1998, pp. 1-17.

xxv The notion of "critical junctures" is developed in Collier and Collier 1991. The concept is a slippery one, as

components of any particular institutional innovation can be and often are gradually modified, until what appeared

once as a critical juncture looks today like a more ordinary moment in a more gradual pattern of change. But the
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concept is helpful to the present discussion because key changes in military justice made under authoritarian rule

remained in place for many years after the democratic transitions, and at least so far appear unlikely to be reformed

in the near future.

xxvi While for reasons of space I have omitted Uruguay from the discussion here, it resembles Argentina in that it

experienced a major reform of military justice after the democratic transition. As in Argentina, past use of virtual

legality by the military regime against civilians provided the motive for reformers, while the relative weakness of

the military in the transition gave them their opportunity. The Uruguayan military was not as weak as its Argentine

counterpart, but I would argue that in its failure to constitutionalize its rule, its perceived poor performance in

government, and its relatively strong civilian opposition, it more closely resembles Argentina than it does either

Brazil or Chile.

xxvii The creation of the special court was the culmination of a series of laws promulgated by the military regime to

stiffen penalties against political crimes and to deal with the growing armed opposition. Law 17,401 of 1967, for

example, established severe penalties against communists, which were made more draconian by Law 18,234 of

1969. Law 17,567 established new penalties for crimes against "public tranquility"; there were other legal changes

along these lines at the time.

xxviii From "Fue Creada la Cámara Federal en lo Penal" in Clarin May 29, 1971, p. 11 and "Créose la Nueva

Camara Federal" in La Nacion May 29, 1971 pp. 1 and 7. The law creating the Cámara was Number 19,053 of May

28, 1971; for a favorable review of the law, see Goñi 1971. The Cámara is also mentioned in Moyano 1995: 28;

O'Donnell 1988: 319; and Baschetti 1995: 18.

xxix For this reason I consider the Camara to be an example of the same virtual legality of the other, military courts

discussed in this paper.

xxx Schiffrin 1974 argues that the Cameron violated article 102 of Argentina's 1853 constitution, which states that

people charged with crimes have to be tried in the province where the crime supposedly occurred. (Author's

interview with Judge Leopoldo Schiffrin, La Plata, June 23, 1997). Lawyer and legal scholar Enrique Groisman does

not find Schifrin's argument terribly convincing, because Argentine law makes the distinction between crimes that

should be tried in the provinces and Federal crimes that can be tried anywhere within the Federal system. However,
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he feels that the strongest argument against the Cameron was that it applied the jurisdiction of a special court

retroactively to crimes that allegedly occurred when the special court did not exist. An additional argument is that

the judges in this special court were not chosen as they should have been according to the Constitution -nominated

by the president, confirmed by the Senate - but instead were placed in power directly by the executive, Congress

being closed at the time. Author's interview with Enrique Groisman, June 30, 1997.

xxxi The dramatic scenes are recounted in Bonasso 1997: 476-485. The Peronist demonstrators chanted "libertad a

los combatientes" (liberty to the combatants) and "Se van, se van, y nunca volverán" (they are going, they are going,

and will never return) about the military, a sadly mistaken slogan in light of the 1976 coup. While I have not yet

cross-checked the names of the released political prisoners with the victims of the dirty war listed in the CONADEP

report, it is probable that most of these people released and later pardoned by the 1973 amnesty were subsequently

killed under the military regime of 1976-83.

xxxii Law 20,509 of May 27, 1973.

xxxiii The law abolishing the Cámara en lo Penal de la Nacion was 20,510 of May 27, 1973. Judicial functionary

Guillermo Raul Diaz Lestrem was charged with dissolving the Cámara. In 1976, on the first day of the coup, he was

picked up and tortured, eventually held for 14 months under the poder executivo nacional (a decree power to detain

people claimed by the executive), then released. In 1978, he was told that the security forces were looking for him

again. He refused to go into exile, was picked up, taken to the infamous ESMA, and his body later found in Palermo

Park. He may have been killed for his role in dissolving the Camara. Author's interview with Judge Ernestina Storni,

July 1, 1997.

xxxiv There is a commemorative plaque in memory of Judge Quiroga on a court building in Buenos Aires today.

His killing reflects the heightened degree of violence in Argentina compared to Brazil and Chile. As far as I know,

no member of the military courts that convicted political prisoners in these other two countries was killed in a

comparable action by the armed left.

xxxv In contrast, there are no cases that I know of in which defense lawyers were killed under the Brazilian or

Chilean military regimes.
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xxxvi This is a fascinating cable that discusses in greater detail why the Argentine government was not pursuing a

legalistic strategy of repressing its opponents and recommends that the U.S. government encourage the Argentines

to adopt alternatives to the tactic of disappearances. It states that "we believe that the establishment of an effective

system of military justice may be the best answer. If the military could be shaken out of their belief that death is the

only reasonable punishment for terrorists, the armed forces might see advantages in using the military courts. The

Brazilians relied on them during their successful bout with terrorists. This example might help convince the

Argentines that they should seriously consider this alternative". From Guest 1990: 435.

xxxvii Espada continues: "Moreover this circumstance led the same elected government, at first without the

knowledge of the armed forces and later with their express opposition, to organize paramilitary elements (the Triple

A). This did not prevent the fact that, once the war was terminated and the country returned to institutional

normalcy, thanks to the defeat of terrorist subversion, the judicial power raised an archangel with a flaming sword

and released, without shame nor remorse, a very particular and politicized `justice'" (Espada 1997: 25). The article

contains another direct attack on the judiciary for its betrayal of the armed forces' project when some of its members

cooperated in the "big trial" against 15 junta leaders in 1985. The article condemns "the submissive, partial, and

arbitrary performance of members of the judiciary who worked in the service of a political power whose self-

interested and open objective was to denigrate and disqualify the armed forces and its members before society and

history...this intention was realized and the author, with explicit pessimism, does not see - for the moment - that the

true assessment of the responsibilities of the institutions will be made..." It continues that "many men who exercised

and still exercise power"...approved of and encouraged the form and procedures that the military employed in the

face of the subversive organizations" (Espada 1997: 19).

xxxviii The legislation was Law 23,049 of February 9, 1984, which modified the Military Justice Code. A review of

the Congressional debates surrounding this legislation, particularly in the Senate, might offer confirming evidence of

the argument made here.

xxxix I was told by lawyer Hector Salazar that this is the case in Chile, and that private employers who consult such

records might shy away from hiring someone with a military court conviction on his or her record. From interview
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with Salazar in Santiago, Chile June 6, 1998. I must confirm the legal standing of military court convictions in

Brazil.

xl Author's interview with retired Naval Captain Carlos Raimondi, Buenos Aires, June 10, 1997.

xli Author's interview with Judge Ernestina Storni, Buenos Aires, July 1, 1997.

xlii Much of fascist Italy's public order laws, for example, endured until the 1960s, whereas there was much more

reform of similar legislation in Germany after WW II. A comparison between Uruguay and Argentina further

illustrates the point being made here. The authoritarian regime in Uruguay (1973-85) was quite legalistic, trying

about 5,000 political prisoners in military courts and "disappearing" 140 (Michelini 1996: 158). Reformers did roll

back the jurisdiction of military justice after the transition, completely excluding civilians and non-military crimes

by the military, but this was a reversion to the status quo ante. In Argentina, in contrast, the reform of military

justice went beyond the status quo ante - the aftermath of the dirty war seemed to have created a sense of crisis that

impelled a more substantial break with the past than occurred in Uruguay.

xliii Bacílio Gomez is also an admirer of Venezuelan President Hugo Chavez, a leader who describes himself as

bolivariano and who might be termed a military populist.

xliv From The Los Angeles Times December 22, 1998, circulated via email by chiapas-l@burn.ucsd.edu.

xlv The critic is Francisco Weffort, Minister of Culture in Brazil, as quoted in Costa Couto 1999: 44.

xlvi Another case of this is Uruguay in 1985, where civilians were definitively excluded from peacetime military

courts after the democratic transition there.

xlvii For a fascinating account of the challenge to the special jurisdiction claimed by Navajo courts in the U.S. -

made, surprisingly, by Indian activist and leader Russell Means - see "Champion of the American Indian Threatens

Hard-Won Autonomy" in The Boston Globe February 6, 1999 p. A1 and A9.

xlviii  U.S. military justice is another example of this institutional rigidity. A series of Supreme Court decisions in

the 1950s and 1960s eventually excluded civilians from the jurisdiction of military courts (Levy 1986). However,

U.S. military courts in peacetime still deprive roughly one million uniformed citizens of the rights to bail, trial by

jury as practiced in civilian courts -juries are selected by commanding officers (Glazier 1998) -  and appeal. While

there was some protest against abuses in this system from inside the armed forces in the 1960s (Sherill 1970), the
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rehabilitation of the armed forces after the Vietnam War makes reform unlikely, despite several recent high-profile

kcases with questionable outcomes. At the same time, the U.S. military is attempting to shape the process of military

justice reform in Latin America by organizing a series of conferences and promoting a non-binding "model code"

for the region, which was signed by eight Latin American governments in 1998 (American Military Legal

Committee 1998).


